NEWSLETTER

Whether contract needs to be upheld in a period of virulent lock down and in
the absence of force majeure clauses?

WHETHER CONTRACT NEEDS TO BE UPHELD IN A
PERIOD OF VIRULENT LOCK DOWN AND IN THE
ABSENCE OF FORCE MAJEURE CLAUSES ?
INTRODUCTION
In a period of economic uncertainty due to the Movement Control Order and the
outbreak of Covid-19, there are growing concerns by businesses and various
stakeholders across Malaysia on their performance and obligations on contracts that
have been entered into beforehand. The question of whether force majeure or
extenuating circumstances apply to allow parties to suspend the performance of
contract even if it is not stipulated within the agreement or agreed thereto by the
parties themselves.
We will firstly elaborate on the performance and obligations of parties during this
period of lockdown and will then move on to address whether parties can rely on
force majeure to suspend their obligations under respective contracts in the event
such clause has not been stipulated for.
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MUST CONTRACTS BE PERFORMED
PURSUANT TO THE MOVEMENT CONTROL
ORDER ?
The laws of contract in Malaysia, enshrined in the Contracts Act
1950 (“CA 1950”) and s 57(2) of the CA 1950 provides that after a
contract is made, becomes impossible or by reason of
some event which the promisor could not prevent or when such
act becomes impossible or unlawful, the contract becomes void.
The provision is more commonly known as the doctrine of
frustration of contract, which enables parties to discharge
themselves from performing their obligations under the contract
when the contract becomes impossible and/or unlawful due to
circumstances beyond control of the parties.
In the case of Pacific Forest Industries Sdn Bhd & Anor v Lin WenChich & Anor [1], it was held that contracts do not become
frustrated merely because it becomes difficult to perform, the
doctrine of frustration is only a special case to discharge a
contract by an impossibility of performance.
[2] The Federal Court in Pacific Forest affirmed the judgment in
the case of Kin Nam Development [3] where it was held that the
doctrine of frustration does not apply just because the promisor’s
obligation has become, because of change of circumstances,
more onerous than what he has contracted for.

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~
[1]

[2009] 6 CLJ 430

[2] [2009] 6 CLJ 430 at
para 22
[3] [1984] 1 CLJ REP 181
[4] [2007] 3 CLJ 695

Depending on the factual circumstances and conditions that
businesses and stakeholders find themselves in, agreements such
as loan repayments, facility agreements and various other
financial instruments may most likely still be effective in times of
virulent lockdown as it could be argued that although such
obligations has become more onerous to perform but nevertheless
still capable of being performed even though the circumstances
differ from before.
This is further elaborated in Guan Aik Moh (KL) Sdn Bhd & Anor v
Selangor Properties Bhd1 that for s57 of the CA 1950 to be effective
the following [4] principles must have been satisfied: -
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1. The event must have been one which was not provided for
under the contract;
2. The event must not be caused by the parties, self-induced
frustration is disallowed;
3. The event must be radically different from that which was
undertaken by the contract; and
4. The court must find it practically unjust to enforce the original
promise.
It is also important to look at the Civil Law Act 1956 (“CA 1956”)
which contains laws relating to the monies paid during the
contract which may include deposits, partial payments or
advanced monies paid, etc. S 15 and 16 of the CA 1956 specifically
provides for the adjustment of rights and liabilities of parties in
relation to frustrated contracts. For example, in a sale of goods
contract, if a deposit was paid and no goods have been delivered
due to frustration, the Courts are enabled by the CA 1956 to order
for repayment of the said monies.
Apart from the above, it is pertinent to note that force majeure
clause which is commonly seen in commercial contract may
allow parties to suspend its obligation. Force majeure clause
can be understood as parties’ agreement to allow each other to
not to perform the agreement, in the event of occurrence of
certain event which are beyond the parties’ control and which
are agreed upon by the parties.
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WHAT HAPPENS WHEN THE CLAUSE
FORCE MAJEURE IS NOT PROVIDED FOR
IN THE CONTRACT ?
In the case of City Investment Sdn Bhd v Koperasi Serbaguna
CUEPACS Tanggungan Bhd [5] the Federal Court explained the
general principles of construing a contract and which are
summarized as follows: 1. The intention of the parties must be found within the four
walls of contractual documents;
2. extrinsic evidence should not be considered;
3. A contract must be construed as at the date it was made;
and
4. The contract must be construed as a whole, to give effect to
every part of it.
It appears from the above that force majeure clauses can only
be invoked and relied upon where it is explicitly set out in a
contract, and thus the defence of force majeure would be
inapplicable where a contract makes no provision of it.
This is further echoed in the case of Muhammad Radhieddeen
bin Abdul Khalid v Saujana Triangle Sdn Bhd [6] where it was
held that due to the reason that there was no provision of any
force majeure clauses in the sales and purchase agreement,
party is not entitled to rely on force majeure in relation to breach
and/or non-performance of contract.

~~~~~~~~~~~~~~~~~~~~~~~~~~~~
[5] [1985] 1 CLJ 131
[6] [2007] 1 LNS 841
[7] [2019] 2 CLJ 1 at para 28

~~~~~~~~~~~~~~~~~~~~~~~~~~~~

Furthermore, the courts are not empowered to improve upon the
instrument which is called upon to construct as set out in the
case of CIMB Bank Bhd v Anthony Lawrence Bourke & Anor [7].
Notwithstanding the above, it remains to be seen whether a
court will allow a party to rely on force majeure in defence of
alleged breach and/or default of contract should the party be
able to fulfil the business efficacy test and official bystander test
which are applicable to determine whether such clause can be
implied.
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CONCLUSION
It is pertinent to ensure that parties carefully examine the
terms of their contract to ascertain whether there is a force
majeure provision applicable to suspend obligation before
proceeding with the non-performance of the same. In the
event of absence of such force majeure clause, the court may
be bound by the principles of the construction of contract to
dismiss the argument of defence and/or application of force
majeure and to held a party liable for damages due to
breach of contract.
Parties may carefully examine, in the absence of such
provision whether the doctrine of frustration applies,
referring to the tests as set out in Guan Aik Moh above and
thread with caution before discharging their obligations
under a contract.

** This publication is issued for the information of the clients of the Firm and covers legal issues in a general way. The
Contents are not intended to constitute advice on any specific matter and should not be relied upon as a substitute for details
legal advice on specific matters or transactions.
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